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LOAN AGREEMENT

AGREEMENT dated ________ March 2009 between the REPUBLIC OF KAZAKHSTAN (the "Borrower") and EUROPEAN BANK FOR RECONSTRUCTION AND DEVELOPMENT (the "Bank").

PREAMBLE

WHEREAS, the Bank has been established to provide financing for specific projects to foster the transition towards open market‑oriented economies and to promote private and entrepreneurial initiative in the Central and Eastern European countries committed to and applying the principles of multiparty democracy, pluralism and market economics;

WHEREAS, the Borrower intends to implement the Project as described in Schedule 1 which is designed to assist the Borrower in the rehabilitation and upgrading of the 102 km road between the Russian border and the city of Aktobe;

WHEREAS, the Borrower has requested assistance from the Bank in financing part of the Project;

WHEREAS, the Bank has agreed to make available technical cooperation funds on a grant basis to assist the Borrower in implementing Parts C and D of the Project; 
WHEREAS, the Borrower intends to contract loans from the International Bank for Reconstruction and Development, the Asian Development Bank and the Islamic Development Bank to assist in financing of the Western Europe- Western China International Transit Corridor; 
WHEREAS, the Borrower has agreed to provide financial and other assistance for the implementation of the Project in accordance with the provisions of this Agreement; and
WHEREAS, the Bank has agreed on the basis of, inter alia, the foregoing to make a loan to the Borrower in the amount of one hundred and eighty million Dollars (USD180,000,000), subject to the terms and conditions set forth or referred to in this Agreement.

NOW, THEREFORE, the parties hereby agree as follows:

ARTICLE I - STANDARD TERMS AND CONDITIONS; DEFINITIONS

Section 1.01.
Incorporation of Standard Terms and Conditions


All of the provisions of the Bank's Standard Terms and Conditions dated 1 October 2007 are hereby incorporated into and made applicable to this Agreement with the same force and effect as if they were fully set forth herein (such provisions are hereinafter called the "Standard Terms and Conditions"). 
Section 1.02.
Definitions


Wherever used in this Agreement (including the Preamble and Schedules), unless stated otherwise or the context otherwise requires, the terms defined in the Preamble have the respective meanings given to them therein, the terms defined in the Standard Terms and Conditions have the respective meanings given to them therein and the following terms have the following meanings:

"Borrower's Authorised

Representative"
means the Minister of Finance of the Borrower.
"Concession Law"
means the Law on Concessions No. 167-III dated 7 July 2006, as amended by Law No. 66-IV dated 5 July 2008, which law inter alia enables the implementation of concession projects in the road sector where contracts for such projects are awarded through open tendering procedures, as such law may be further amended from time to time.
"Concession Project Model"
means the concession model for a project to be identified by the Implementing Agency and the Bank, which concession model shall be prepared under Part C of the Project and shall inter alia include: technical, financial and market review; risk allocation matrix; principles for remuneration of the concessionaire; performance and service standards; cash flow model; and environmental and social impact assessment, which concession model shall be in form and in substance satisfactory to the Bank.
"Environmental
and Social Management

Plan"
means the environmental and social management plan for the Project dated 26 August 2008, as prepared by Witteveen+ Bos and approved by the Implementing Agency, as such environmental and social management plan may be amended from time to time with the prior written consent of the Bank. 
"Environmental Matter"
means:

(a) the pollution or protection of the environment;

(b) harm to or the protection of human health;

(c) health and safety of the workplace; or 

(d) any emission or substance capable of causing harm to any living organism or the environment.

"Fiscal Year"
means the Borrower's fiscal year commencing on 1 January of each year.

"Implementing Agency"
means the Ministry of Transport and Communications of the Borrower.
"Routine Maintenance

Improvement Actions"
means the outline of actions to be prepared under Part D of the Project which outline shall set out: (i) the description of the gradual steps necessary for the introduction of open and competitive procedures in the award of routine maintenance contracts; and (ii) recommendations for introduction of performance based maintenance contracts, which outline of actions shall be in form and substance satisfactory to the Bank.
“Service Level 

Agreement”
means a routine maintenance contract to be prepared under Part D of the Project which routine maintenance contract shall define the terms and conditions of the client-supplier relationship between the Implementing Agency and any contractor (irrespective of its form or ownership), and in particular set out their respective obligations in relation to specification, implementation, supervision and monitoring of routine maintenance contracts. 
"Social Matter"
means:

(a) labour standards and employment conditions as regulated by applicable law;

(b) the impact on persons of resettlement or land acquisition;

(c) the impact on indigenous peoples and other vulnerable groups;

(d) the impact on objects of cultural heritage including archaeological artefacts and sites; or
(e) public consultation and disclosure, including grievances from members of the public notified to the Borrower. 
Section 1.03.
Interpretation


In this Agreement, a reference to a specified Article, Section or Schedule shall, except where stated otherwise in this Agreement, be construed as a reference to that specified Article or Section of, or Schedule to, this Agreement.

ARTICLE II - PRINCIPAL TERMS OF THE LOAN

Section 2.01.
Amount and Currency

The Bank agrees to lend to the Borrower, on the terms and conditions set forth or referred to in this Agreement, the amount of one hundred and eighty million Dollars (USD180,000,000).

Section 2.02.
Other Financial Terms of the Loan 

(a)
The Minimum Drawdown Amount shall be two hundred thousand Dollars (USD200,000). 
(b)
The Minimum Prepayment Amount shall be ten million Dollars (USD10,000,000).

(c)
The Minimum Cancellation Amount shall be five million Dollars (USD5,000,000).

(d)
The Interest Payment Dates shall be 14 February and 14 August of each year. 
(e)
(1)
The Borrower shall repay the Loan in thirty equal (or as nearly equal as possible) semi-annual instalments on 14 February and 14 August of each year, with the first Loan Repayment Date being 14 August 2013 and the last Loan Repayment Date being 14 February 2028. 
(2)
Notwithstanding the foregoing, in the event that (i) the Borrower does not draw down the entire Loan amount prior to the first Loan Repayment Date specified in Section 2.02.(e)(1), and (ii) the Bank extends the Last Availability Date specified in Section 2.02.(f) below to a date which falls after such first Loan Repayment Date, then the amount of each drawdown made on or after the first Loan Repayment Date shall be allocated for repayment in equal amounts to the several Loan Repayment Dates which fall after the date of such drawdown (with the Bank adjusting the amounts so allocated as necessary so as to achieve whole numbers in each case). The Bank shall, from time to time, notify the Borrower of such allocations. 

(f)
The Last Availability Date shall be 10 August 2013 or such later date that the Bank may in its discretion establish and notify to the Borrower. 

(g)
The rate of the Commitment Charge shall be 0.5% per annum.

(h)
The Loan is subject to a Variable Interest Rate. Notwithstanding the foregoing, the Borrower may, as an alternative to paying interest at a Variable Interest Rate on all or any portion of the Loan then outstanding, elect to pay interest at a Fixed Interest Rate on such portion of the Loan in accordance with Section 3.04(c) of the Standard Terms and Conditions. 
Section 2.03.
Drawdowns 
(a)
The Available Amount may be drawn down from time to time in accordance with the provisions of Schedule 2 to finance expenditures made (or, if the Bank so agrees, to be made) in respect of the reasonable cost of goods, works and services required for the Project. 
(b)
Notwithstanding Section 3.05(c) of the Standard Terms and Conditions, the Borrower has opted not to have the Front-end Commission paid out of the Available Amount and shall instead pay the Front-end Commission out of its own resources.  The payment of the Front-end Commission by the Borrower shall be made pursuant to Section 3.05(d) of the Standard Terms and Conditions.
ARTICLE III - EXECUTION OF THE PROJECT

Section 3.01.
Other Affirmative Project Covenants 
In addition to the general undertakings set forth in Article IV of the Standard Terms and Conditions, unless the Bank otherwise agrees:

(a)
The Borrower shall:

(1)
take all actions necessary to provide adequate funds for the completion of the Project; 
(2) 
take or cause to be taken all actions necessary or appropriate for  the accomplishment of purposes of the Project and compliance with the provisions of this Agreement;
(3)
comply with its obligations arising under any agreement entered into in relation to the Project.

(b)
The Borrower shall procure that the Implementing Agency shall:
(1)
no later than 1 December 2009, with the assistance of the consultant employed under Part C of the Project, develop and approve the Concession Project Model, which shall then be implemented in accordance with the Concession Law; 

(2)
with the assistance of the consultant employed under Part C of the Project, and to the extent recommended by such consultant and economically justified, having included such project in accordance with the legislation of the Borrower into a list of projects admissible for a concession, not later than 1 June 2010, prepare all necessary tender documents for a selected concession project, and publish such tender in line with the timetable as agreed with the Bank; 
(3)
 no later than 1 April 2010, with the assistance of the consultant employed under Part D of the Project, develop and approve a template of the Service Level Agreement; 
(4) 
no later than 1 January 2010, with the assistance of the consultant employed under Part D of the Project and to the extent recommended by such consultant and economically justified, develop and approve the Routine Maintenance Improvement Actions together with a timetable for their implementation, which timetable shall be satisfactory to the Bank; 

(5) 
no later than 31 January 2011, identify a pilot area and enter into a Service Level Agreement for such pilot area in compliance with the Borrower’s legislation, such pilot area to be agreed with the Bank; and
(6)
implement all future concession projects in the road sector in accordance with the Concession Law and international best practice.   
Section 3.02.
Project Implementation Unit 
In order to coordinate, manage, monitor and evaluate all aspects of Project implementation, including the procurement of goods, works and services for the Project, the Borrower shall, through the Implementing Agency, unless otherwise agreed with the Bank, at all times during execution of the Project operate a project implementation unit with adequate resources and suitably qualified personnel, under terms of reference acceptable to the Bank.
Section 3.03.
Procurement


For purposes of Section 4.03 of the Standard Terms and Conditions, the following provisions shall, except as the Bank otherwise agrees, govern procurement of goods, works and services required for the Project and to be financed out of the proceeds of the Loan:

(a)  Goods, works and services (other than consultants' services which are included within Section 3.03(c)) shall be procured through open tendering. 

(b)
For purposes of Section 3.03(a), the procedures for open tendering are set out in Chapter 3 of the EBRD Procurement Rules.

(c)
Consultants to be employed by the Borrower to assist in carrying out the Project shall be selected in accordance with the procedures set out in Chapter 5 of the EBRD Procurement Rules.

(d)
All contracts shall be subject to the review procedures set out in Annex 1 to the EBRD Procurement Rules.  All contracts shall be subject to the Bank’s prior review.
Section 3.04.
Environmental and Social Compliance Covenants


Without limiting the generality of Sections 4.02(a), 4.04(a)(iii), and 5.02(c)(iii) of the Standard Terms and Conditions, the Borrower shall, unless the Bank otherwise agrees:

(a)
carry out the Project in accordance with environmental regulations and standards in effect from time to time in the jurisdiction in which the Project is located and with environmental standards existing in the European Union on the date hereof (or, in the event that such standards do not exist in the European Union, as set forth in the applicable environmental guidelines of the World Bank Group) and the International Finance Corporation's Safeguard Policies on Indigenous Peoples, Involuntary Resettlement and Cultural Property as referred to in Bank’s Environmental Policy as of the date hereof;

(b)
in connection with the Project, the Borrower shall observe all applicable laws and standards on employment, including those relating to the employment of children and young people, discrimination at work, and forced labour. Such applicable laws and standards shall include (i) the International Labour Organisation's fundamental conventions concerning the abolition of child labour, the elimination of discrimination at the workplace and the elimination of forced and compulsory labour and (ii) national law;  and
(c)
diligently implement and adhere to the Environmental and Social Management Plan. 
Section 3.05.
Consultants

(a)
In order to assist in the implementation of the Project, the Borrower shall, unless otherwise agreed with the Bank, employ or cause to be employed, as required, and use consultants whose qualifications, experience and terms of reference are satisfactory to the Bank, including: consultants to assist in the implementation of Part B, Part C and Part D of the Project.  
(b)
The Borrower shall provide, without charge, to any consultants engaged to assist in matters relating to the Project or the operations of the Borrower all facilities and support necessary for the carrying out of their functions, as well as all documents, materials and other information that may be relevant to their work.
Section 3.06.
Reporting Frequency and Submission Requirements

(a)
Commencing from the Effective Date, until the full amount of the Loan has been repaid or cancelled, the Borrower shall submit to the Bank annual reports on Environmental Matters and Social Matters arising in relation to the Project within 90 days after the end of the year being reported on.  Such reports shall include information on the following specific matters:

(1)
information on compliance with environmental, health, safety and social requirements specified in Section 3.04, including the status of any environmental permits required for the Project, the results of any inspections carried out by any regulatory authorities, any violations of applicable laws, regulations or standards and any remedial action relating thereto and any fines imposed for any such violations;

(2)
information on implementation of the Environmental and Social Management Plan, including any proposed changes to actions, schedules or costs; 
(3)
a summary of any material notices, reports and other communications on Environmental Matters or Social Matters submitted in respect of the Project to any regulatory authority;

(4)
information on the health and safety record of the Project, including the rate of accidents and any initiatives in relation to health and safety matters which have been implemented or planned;

(5)
a summary of any changes in environmental, health and safety laws which may have a material effect on the Project; and

(6)
copies of information on Environmental Matters or Social Matters periodically submitted to the general public.

(b)
Commencing from the Effective Date, the Borrower shall submit the periodic Project reports referred to in Section 4.04(a)(iv) of the Standard Terms and Conditions quarterly, within 30 days after the end of the period being reported on, until the Project has been completed.  Such reports shall include the following specific features:

(1)
The following general information:

(A)
the physical progress accomplished in the implementation of the Project to the date of report and during the reporting period;

(B)
actual or expected difficulties or delays in the implementation of the Project and their effect on the implementation schedule, and the actual steps taken or planned to overcome the difficulties and avoid delays;

(C)
expected changes in the completion date of the Project;

(D)
key personnel changes in the staff of the project implementation unit, the consultants or the contractors;
(E)
matters that may affect the cost of the Project; and

(F)
any development or activity likely to affect the economic viability of any Part of the Project.
(2)
A bar-type progress chart, based on the Project implementation schedule showing the progress in each Part of the Project and including an actual and planned expenditure graph.
(3)
Financial statements showing details of the expenditures incurred under each Part of the Project and the Drawdowns, together with a statement showing:

(A)
original cost estimates;

(B)
revised cost estimates, if any, with reasons for changes;

(C)
original estimated expenditures and actual expenditures to date;

(D)
reasons for variations of actual expenditures to date from original estimated expenditures to date; and
(E)
estimated expenditures for the remaining quarters of the year.
(4)
A brief statement of the status of compliance with each of the covenants contained in this Agreement. 
(c)
Immediately upon the occurrence of any incident or accident relating to the Project which is likely to have a material adverse effect on the environment, health or safety, the Borrower shall give the Bank notice thereof by facsimile transmission or telex specifying the nature of such incident or accident and any steps the Borrower or the Implementing Agency is taking to remedy the same.  Without limiting the generality of the foregoing, an incident or accident is likely to have a material adverse effect on the environment, health or safety if any applicable law requires notification of such incident or accident to any governmental authority, such incident or accident involves fatality or multiple serious injuries requiring hospitalisation or such incident or accident has become public knowledge whether through media coverage or otherwise.

ARTICLE IV - FINANCIAL COVENANTS

Section 4.01.
Financial Records and Reports

(a)
Commencing from the Fiscal Year ending after the date of the first disbursement of the Loan, the Borrower shall, in respect of the departments or agencies of the Borrower responsible for carrying out the Project or any part thereof, maintain procedures, records and accounts adequate to reflect, in accordance with internationally accepted accounting standards consistently applied, the operations, resources and expenditures relating to the Project and to monitor and record the progress of the Project.

(b)
The Borrower shall:

(1)
have the records and accounts referred to in Section 4.01(a) for each Fiscal Year, audited by independent auditors acceptable to the Bank in accordance with internationally accepted auditing principles and standards;

(2)
furnish to the Bank as soon as available, but in any case not later than six months after the end of each Fiscal Year, the report of such audit by such auditors of such scope and in such detail as the Bank may reasonably request; and

(3)
furnish to the Bank such other information concerning such records and accounts, and the audit thereof, as the Bank may from time to time reasonably request.

ARTICLE V - SUSPENSION; ACCELERATION

Section 5.01.
Suspension


The following are specified for purposes of Section 7.01(a)(xvii) of the Standard Terms and Conditions:

(a)
the legislative and regulatory framework applicable to the road sector in the territory of the Borrower shall have been amended, suspended, abrogated, repealed or waived in such a way as to affect materially and adversely the operations or the financial condition of the Borrower or its ability to carry out the Project or to perform any of its obligations under this Agreement; or
(b)
the ownership of assets rehabilitated under the Project shall have been transferred to a party other than the Borrower.

Section 5.02.
Acceleration of Maturity

The following are specified for purposes of Section 7.06(f) of the Standard Terms and Conditions: any of the events specified in Section 5.01 shall have occurred and shall have continued for thirty days after notice has been given by the Bank to the Borrower.  
ARTICLE VI - EFFECTIVENESS

Section 6.01.
Conditions Precedent to Effectiveness


The following are specified for purposes of Section 9.02(c) of the Standard Terms and Conditions as additional conditions to the effectiveness of this Agreement:
(a)
The Bank has been furnished with evidence, in form and substance satisfactory to the Bank, confirming the availability of sufficient budgetary allocations of counterparty funds for the first year of the implementation of the Project.
(b)
The Bank has been furnished with evidence, in form and substance satisfactory to the Bank, of the operation of a project implementation unit in accordance with Section 3.02 of this Agreement. 

(c) 
The Bank has been furnished with evidence, in form and substance satisfactory to the Bank, showing the adoption of the Concession Law.  
(d)
The Bank has been furnished with evidence, in form and substance satisfactory to the Bank, of the existence of a unit to work with consultants to be employed under Part C of the Project. 
(e)
The Environmental and Social Management Plan has been submitted to the Bank, in form and substance satisfactory to the Bank. 

Section 6.02.
Legal Opinion


For purposes of Section 9.03(a) of the Standard Terms and Conditions, the opinion or opinions of counsel shall be given on behalf of the Borrower by the Minister of Justice and the following is specified as additional matters to be included in the opinion or opinions to be furnished to the Bank: the Parliament of the Borrower has ratified this Agreement. 
Section 6.03.
Termination for Failure to Become Effective


The date 120 days after the date of this Agreement is specified for purposes of Section 9.04 of the Standard Terms and Conditions.

ARTICLE VII - MISCELLANEOUS

Section 7.01.
Notices


The following addresses are specified for purposes of Section 10.01 of the Standard Terms and Conditions:

For the Borrower:


Ministry of Finance of the Republic of Kazakhstan 

11 Pobeda Avenue  

Astana 010000


Attention:

Minister of Finance 

Fax:


+7 7172 717762
For the Bank:


European Bank for Reconstruction and Development


One Exchange Square


London  EC2A 2JN


United Kingdom


Attention:

Operation Administration Unit


Fax:


+44-20-7338-6100

IN WITNESS WHEREOF, the parties hereto, acting through their duly authorised representatives, have caused this Agreement to be signed in four copies in English and delivered at Astana, Republic of Kazakhstan as of the day and year first above written.

REPUBLIC OF KAZAKHSTAN 
By:
______________________________


Name:



Title:


EUROPEAN BANK

FOR RECONSTRUCTION AND DEVELOPMENT

By:
______________________________


Name:



Title:


SCHEDULE 1 - DESCRIPTION OF THE PROJECT

1.
The purpose of the Project is to assist the Borrower in the rehabilitation and upgrading of the 102 km road stretching from the Russian border to the city of Aktobe which road is part of the Western Europe-Western China International Transit Corridor. 

2.
The Project consists of the following Parts, subject to such modifications thereof as the Bank and the Borrower may agree upon from time to time:

    Part A: Rehabilitation and upgrading of the 102 km road from the Russian border to the city of Aktobe 
The proceeds of the Loan shall be used to finance the rehabilitation and upgrading of the existing 102 km road between the Russian border and the city of Aktobe.  It is expected that that most of this road shall be upgraded from Category 3 to Category 2, remaining a two lane road within its present alignment but with a slightly increased cross-section, minor horizontal realignments to improve safety and improved shoulders. 
Approximately 9.5 km of the existing road adjacent to Aktobe shall be upgraded to Category 1 road by widening from two to four lanes. 
     Part B: Consultancy services for supervision of works carried out under Part A 
The proceeds of the Loan shall be used to finance consultants which will supervise the implementation of works to be carried out under Part A of the Project. 
     Part C:
Consultancy services for concession pilot project 
The technical cooperation funds shall be used to finance consultants to assist the Borrower in (i) the preparation of the Concession Project Model and (ii) the tendering procedure to be carried out under a concession pilot project to be agreed with the Bank. 

     Part D: Consultancy services for improving the routine maintenance system
In coordination with the Asian Development Bank, and to the extent not funded by the latter, the Bank will make available technical cooperation funds to be used to finance consultants to assist the Implementing Agency in improving the quality of the routine maintenance of automobile roads and effective use of the funds allocated to such routine maintenance.  In particular, such assistance will include (i) the preparation of a study to assess and review the current situation regarding routine road maintenance, including recommendations to improve the same, (ii) the preparation of the Routine Maintenance Improvement Actions, (iii) the development of evaluation criteria for the quality of  maintenance, (iv) the preparation of a template of the Service Level Agreement and (v) the execution of Service Level Agreement in a pilot area.
3.
The Project is expected to be completed by 31 December 2013.

SCHEDULE 2 - CATEGORIES AND DRAWDOWNS

1.
The table attached to this Schedule sets forth the Categories, the amount of the Loan allocated to each Category and the percentage of expenditures to be financed in each Category.

2.
Notwithstanding the provisions of paragraph 1 above, no Drawdown shall be made in respect of:

(a)
expenditures incurred prior to the date of the Loan Agreement;

(b)
expenditures incurred in respect of Category 1 until the supervision consultant referred to in Part B of the Project (as set out in Schedule 1) has been appointed in accordance with Section 3.03 of this Agreement.
Attachment to Schedule 2
	Category
	Amount of the Loan Allocated in the Loan Currency
	Percentage of Expenditures to be Financed

	(1)
Works under Part A of the Project 
	174,000,000
	100 % of contract value excluding any Taxes



	(2)
Construction Supervision under  Part B of the Project 
	6,000,000
	100 % of contract value excluding any Taxes

 

	Total
	180,000,000
	


(ii)


